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The Legal Battlefield

Comment on Homberger et al. (2022)

Local authorities are of increasing importance to migration governance. The
Homberger et al. (2022) article forms an important theorization of whom
these authorities protect, why they do so (motivations), who exactly are in-
volved (actors), and how they go about this (in terms of strategies and
frames). Out of the many elements to engage with, I would like to use some
of the findings of the Cities of Refuge research team to highlight the legal
dimension of these negotiations. This team worked specifically on the rele-
vance of rights to refugee reception in Europe, offering insights on how and
when rights can make up part of the motivation for inclusive practices, the
consequences of such a rights-based approach (in terms of the promise of
protection for the precarious migrants), and the interplay between actors in
these particular negotiations.

The authors set out a number of factors motivating local authorities to
diverge from national policies, including moral frames, ideas of deserving-
ness, and pragmatic considerations. An additional motivation for many local
authorities, such as human rights cities, is a local commitment to respect,
protect, and fulfill the universal, indivisible, and inalienable human rights of
every human being (Grigolo 2019; Oomen et al. 2016). The city of Utrecht, for
instance, first developed a local human rights policy and subsequently in-
voked these human rights, with the support of UN and European (quasi-)
legal bodies, to justify offering shelter to undocumented migrants (Baumgar-
tel and Oomen 2019). In Spain, a number of cities invoked the international
right to health to support access to health care for irregular migrants, getting
support from UN bodies but running into difficulties in front of the Constitu-
tional Court (Peralta-Gallego et al. 2018). In Turkey, a local authority invoked
the right to water with regards to precarious migrants, in France another
municipality invoked human rights to be allowed to provide water and sani-
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tation, and municipalities in Italy and Switzerland are involved in similar
multilevel legal battles (Oomen et al. 2021).

Just as the categorization of migrants has consequences, so does the
choice of frame. Miellet, for instance, shows how the framing of asylum as
either »burden, benefit, gift or duty« opens up different forms of action and
modes of protection (Miellet 2021). Sabchev, in a case study of the human
rights city of Bologna, concludes that strategic mobilization of human rights
in the field of migration governance can help local authorities to challenge
restrictive national policies in front of courts, remedy the negative local effect
of these policies, and provide justification for support to all migrants (Sab-
chev 2021a, p. 180). All this is related to the essential characteristics of rights-
based discourse: that it establishes formal accountability for the protection of
every human being in domains reaching from health care to participation
with state actors.

One question that follows from the observation concerning the rise of
rights-based frames is when local actors opt for this particular frame, with
the consequences attached. In analyzing strategies of divergence as observed
throughout Europe, we distinguished strategies that are either within or
outside of the boundaries of national law, and either implicit or explicit. This
resulted in the fourfold division into strategies of defiance (explicit and extra-
legal), dodging (implicit and extralegal), deviation (explicit and within the
law), and dilution (implicit and within the law) (Oomen et al. 2021). Recog-
nizing that law is indeterminate, constitutive, fragmentated, and has im-
portant communicative potential explains why it plays such an important
role in the efforts of local authorities to shape migration policies. What this
role is differs, for instance, with city size: even if small municipalities can also
develop rights-based policies (Miellet 2019), larger cities, with sufficient re-
sources, political clout, and strong legal departments will be more likely to
take an openly defiant position vis-a-vis national governance.

How does not only the desire to diverge but also the choice, for instance,
of a rights-based frame get formed in negotiations between different actors?
Here, the authors of this article do important work in setting out the vertical
and horizontal aspects of the multilevel governance of inclusive policies. In
terms of key actors, one element that we found over and over again is the
crucial role of city leadership, in particular mayors (Sabchev 2021b; Sabchev
et al. 2021). Also, there is the degree to which the negotiations are conducted
by an amalgam of actors best labelled »city society¢, as it transgresses the
classic state/civil society divide and is more of a coalition of actors from in-
side and outside of government.

In the choice of strategies by these actors the legal battlefield, in which
rights-based strategies get invoked and contested, is by far not the only one.
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Nevertheless, given the potential of this frame in terms of inclusiveness and
formal accountability, it, too, calls for further research and theorization.
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